FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

AUG 11 2017 .
Tyler Erdman

Weston, CT 06883

RE: MURs 7005 and 7056

Dear Mr. Erdman:

This is in reference to two complaints you filed with the Federal Election Commission on
February 1, 2016, and April 28, 2016, respectively, numbered MURs 7005 and 7056, and the
supplement to MUR 7056 filed on June 21, 2016, alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended (the “Act”). On October 25, 2016, the
Commission found reason to believe that Adam H. Victor and TransGas Development Systems,
LLC violated 52 U.S.C. §§ 30116(a) or 30118(a), and 30122 in connection with alleged
contributions in the name of another. Additionally, on that date, the Commission found: no
reason to believe that Adam H. Victor and Transnational Management Systems II, LLC violated
52 U.S.C. §§ 30116(a) or 30118(a) in connection with the leasing of an airplane to Friends of
Herman Cain; no reason to believe Pegasus Elite Aviation, Inc. violated 52 U.S.C. § 30118(a);
no reason to believe that Herman Cain or Friends of Herman Cain and Mark J. Block in his
official capacity violated 52 U.S.C. §§ 30116(f) or 30118(a); and no reason to believe that
Transnational Management Systems LLC violated the Act.

On August 3, 2017, the Commission accepted the signed conciliation agreement with -
Adam Victor and TransGas Development Systems, LLC. On that same date, the Commission
dismissed allegations with respect to MURs 7005 and 7056 that Marti Dani (formerly Marta
Grabowska), Nana Yoshioka, Randall Harris, Adam Victor, Jr., Alexia Victor, Alicia Victor, Jo-
Ayla Victor, and Jo-Ann Bruggemann violated 52 U.S.C. § 30122. On that date the Commission
also found no reason to believe that Garry Coulter violated 52 U.S.C. § 30122 with respect to
both MURs. With respect to MUR 7005, on that date the Commission also dismissed the
allegations that the Adam Victor Grantor Trust, Noel Daley, Michael C.J. Vanderkemp, and
Project Orange Associates LLC violated 52 U.S.C. § 30122, and no reason to believe that
TransGas Energy Systems LLC, Gas Alternative Systems, Inc., or Adam Victor & Son Stables
LLC violated 52 U.S.C. § 30122. Finally, on August 3, 2017, the Commission found no reason
to believe that Roberto Larrinaga or USA Risk Intermediaries LLC violated 52 U.S.C. § 30122
with respect to MUR 7056. Accordingly, the Commission has closed its file in each matter.
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Documents related to the case will be placed on the public record within 30 days.
See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702
(Aug. 2, 2016). A copy of the agreement with Victor and TransGas Development Systems, LLC
is enclosed for your information. In addition, copies of the Factual and Legal Analyses
concerning Adam H. Victor, TransGas Development Systems LLC, Transnational Management
Services LLC, Transnational Management Services II, LLC, Herman Cain, Friends of Herman
Cain and Mark J. Block in his official capacity as treasurer, and Pegasus Elite Aviation, Inc. are
enclosed.

If you have any questions, please contact me at (202) 694-1650.

Sincerely,

. s
T 5
., .
- = () .

& Roy Q. Luckett
Staff Attorney

Enclosures
Conciliation agreement
Factual and Legal Analyses
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Adam H. Victor . MURs 7005 and 7056
TransGas Development Systems, LLC
Transnational Management Services II, LLC

L INTRODUCTION

Two Complaints, filed on February 1 anq April 28, 2016, allege that Adam H. Victor or
businesses that he owns or controls made $63,000 in contributions in the names of others
between March of 2011 and January of 2012 to two candidate committees, Manchin for West
Virginia and Friends of Herman Cain, in violation of the Federal Election Campaign Act of
1971, as amended (the “Act™).! The MUR 7056 Complaint further alleges, based on
correspondence from November 2011 in the Complainant’s possession, that Victor and other
businesses made an in-kind contribution to ngman Cain and Friends of Herman Cain by leasing
them a jet at a below-market price. |

Respondents assert that the moz;ey Victor or one of his companies transferred to his
employees and business associates was not for contributions, but for legitimate, non-political
reasons. Further, they contend that the plane was leased at more than fair market value.

As explained more fully below, the record evidence supports a reasonable inference that
Victor and. one of his companies, TransGas Development Systems, LLC, made contributions in
others’ names. The record shows that several contributors received money from Victor and this

company close in time to, and in the same amounts as, the contributions they made. F urther, five

of the contribution checks, which Victor’s family members purportedly used to make

! Manchin for West: Vlrglma is the prmcxpal campangn ‘committee for:Joe:Manchin II1, a candidate for the
United States Senate from West, Virginia:in 2012. Friends. of Herman Cain is thié: principal campaign committee for

. Herman Cain, a candidate for President in 2012.
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contributions, were drawn on a bank account that Victor controlled, the checks did not have the
family members’ names on them, and they were consecut:vely numbercd Finally, there is
information in the Commission’s possession that VlCtOl‘ asked Complainant an<i_md1v1duals -
working at a business involved in the airplane lease to make contributions that he would
reimburse..

Therefore, the Commission finds reason to believe that Adam H. Victor and TransGas
Development Systems, LL.C, made contributions in the names of others. Regarding the airplane
lease, the Commission finds no reason to believe that Adam H. Victor or Transnational
Management Services II, LLC made an excessive or prohibited contribution because there is
sworn, expert information before the Commission that the Cain Committee paid at least fair
market rates for use of the plane.

IL. FACTUAL AND LEGAL ANALYSIS
A. Contributions in the Name of Another
1. Facts

Victor owns and controls a variety of businesses, includir;g TransGas Development
Systems, LLC (“TGDS"), Project Orange Assogiates, LLC (“POA”), and Adam Victor Grantor
Trust. Since 2002, Victor has made at least 41 contributions totaling more than $212,000 to

Federal candidates and committees, including Manchin for West Virginia (“Manchin

Committee”) and Friends of Herman Cain (“Cain Committee”).?

2 Victor conmbuted the maximum allowable amount to the Manchin Committee for the 2012 Primary and
Gentral.Elections:when he made two $2,500 coritributions on March 29, 2011,:aiid:méadé ‘the; maximum: allowabié

‘contribution te.the Cain Commmee for the 2012 Primary-Election when he contribiited: $2, 500 on January 17;2012.
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Victor solicited contributions for Cain,? and he served on the host committee for a
November 11, 2011, fundraiser for the Caip Committee.*

The Complainant, a former employee of Victor, ® alleges that Victor or his businesses
made contributions to the Cain Committees through “straw donors,” who are Victor employees,
business associates, and family members. The potential violations arising from 10 such
allegedly reimbursed contributions between November 2011 and January 2012 have not expired
under the applicable five-year statute of limitations:® a $2,500 contribution to Cain dated two
days before the event; seven others totaling $15,500 dated January 17, 2012, which may be

related to that event; and two $2,500 contributions to the Manchin Committee on December 30,

2011.7
3 See Victor Resp., Victor Decl. § 6.
a See:MUR 7056, Compl at 9,(] i) (Apr -28;.2016).-. A topy: o_f.t_he event program.identifying Victorasa

member of the Host Committee: for the evenl is attachied.to the; .Supplgment to the MUR 7056-Complaint
(“Supplement") {(PHotocopy of Invntatlon to'Céin Fundraising: Event) (June 21, :2016):

5 Complainant Tyler Erdman and Victor appear to have an acrimonious relationship and are involved in
unrelated litigation.

6 28 U.S.C. § 2462.

? Of the eight cdntribution checks:made. payablc to: the-Cam?Commlttee only onie, whlch,was dated
November-9, 2011, was received sbout:the. same time a8, the ' d

‘Cain Comhitteé'§-disclosure reports show the ottiet coi
Comniittes 2012 April Quarterly: chort {Apr:13,2012) a1
pdf/063/12970923063/12970923063.pdf.

165 -and 17 avazlable at hltp IIdécquery fec govF
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2. Analysis

d: Payments to Victor Employees and Business Associates Match the
Contribution Amounts

The allegation that Victor paid employees and busin;ass associates amounts that matched
the amounts of their contributions is supported by copies of checks, _provided in the Victor
Response, made payable to two of the alleged straw donors. ?

Randall Harris, a business associate of Victor, contributed $2,500 to the Manchin
Committee on December 30, 2011, one day after a $2,500 check payablc_ to Harris was drawn on
an account of one of Victor’s businessgs, TGDS.? Harris denies he was an employee of Victor,
and explains that at the time of the contributions at issue, the Mingo County Redevelopment
Authority retained him to advan‘ce one of TGDS’s projects, building a coal-to-gas plant in West
Virginia,'? i{arris acknowledged receiving $2,500 from TGDS through a check dated December
29, 2011, but stated that it wa-s a reimbursemeéxt for travel expenses.''

Nana Yoshioka, who at the time was Victor’s personal assistant and a technical

coordinator at (POA), a Victor business,'? contributed $2,500 to the Cain Committee on January

¥ The Complaint also alleged contributions in the name of another involving some of the same alleged straw
donors totaling $40,000 to the Manchin Committee on or about March 29, 2011, activity that is now beyond the
statute of limitations. See MUR 7005 Compl: at 5, 7, 14, 16, 17, 19, and 20 (1§ 17, 25, 67, 76, 85, 94, and 103).
Each of the nine contributors who made a contribution to Manchin at the time of the March 29, 2011, fundraiser also
contributed $2,400 to Manchin on September 29, 2010, the maximum allowable limit at that time. Manchin
Committee 2010 October Quarterly Report (Oct. 15, 2010), available at
http://docquery.fec.gov/pdf/290/1002088§1290/10020881290.pdf. " Thése contributions were not noted in either
Complaint and are also beyond the statute of limitations. :

S “The TGDS check, identified in the Complaint as check number 1252 but identified in the Victor Response
as number 1256, lists “Reimbursement” on the “For” line. See MUR 7005 Compl. at 9 (] 35-36); Victor Resp.,
Harris Decl. (photocopies of checks accompanying Declaration).

0 Harris Resp. (Feb. 18, 2016)
" Victor Resp. at 10, Harris Decl. § 2.

1 Victor Resp., Yoshioka Decl. § 3.
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17,2012. The record includes evidence that TGDS issued a $2,500 check to her on November 9,

2011, twa days before the November 11, 2011, Cain Committee fundraiser in New York.'

Yoshioka states that the funds she received v.vere a réimbﬁrsement for an IRA contribution. 4

Marta Dani (formerly known as Marta Grabowska), POA’s comptrolier at the time of her
contribution, made a $2,500 contribution to the Cain Committee on November 9,2011."* She
allegedly receive;i payments from Victor or one of his companies matching the amount of this
contribution and $5,000 she contributed to the Manchin Committee that is now beyond the
statute of limitatjons. 16 She stated that the funds she received were a reimbursement for interior
design purchases and a contribution to her IRA. ” Victor’s Response includes a 2011 federal tax
form for Dani dated May 22, 2012, showing an undated $2,500 contribution to her IRA. '8

Garry Coulter, an executive at the company responsible for providing insurance to
Victor’s businesses,'® made a $2,500 contribution to the Manchin Committee on December 30,
2011, and a $500 contribution to the Cain Committee on January 17, 2012. The MUR 7005

Complaint allegés that Victor or his businesses control bank accounts at Signature Bank, and

2 See Victor Resp., Yc-jshiol-c'a Decl. (photocopies of checks accompanyihg Declaration), Yoshioka
previously made two $2,500 contributions to the Manchin Committee on March 29, 2011, seven days after Victor

issued a $5,000 check from his personal account to Yoshioka.

14 Victor Resp., Yoshioka Decl, 3.

13 Victor Resp., Dani Decl. § 2.

16 The Victor Response did not provide copies of any checks made payable to Dani,

" Victor Resp., Dani Decl. § 3.

I8 7]

19 At the time that he attended the November 2011 Cain Committee fundraiser and made the December 30,

2011, contribution to the Manchin Committee, Coulter worked at USA Risk Intermediaries, LLC, as an Executive

" - Vice President. See USA Risk Intermediaries, LLC, Resp. (May 26, 2016).

- ee  mmemm tan M E.em s R st - e e e e—arrie



WD PP s T~

10
11
12
13
14
15

16

MURs 7005 and 7056 (Adam H. Victor ef al.)
Factual and Legal Analysis
Page 6 of 13

checks from those accounts were issued to Coulter on or about the dates of the contributions.?”
There are no checks or other documents currently in the record corroborating the Complaint’s
allegatioﬁé. Coulter denies acting as “straw man” and initially replied that the funds paid to him
were for consulting services.?! In a subsequent sworn declaration, Coulter states that the
unidentified payments were not paid to him.?
b. Victor Family Contribution Checks from One Account |

| The January 17, 2012, contributions from Victor’s wife (Jo-Ann B‘ruggemann) and his

four children (Adam, Alexia, Alia, and Jo-Ayla Victor)®® appear to have been made from one

checking account that Victor apparently owned or controlled. According to the MUR 7056

Supplement, around the time of the November 11, 2011, Cain fundraiser, Victor _presented five

~ $2,500 checks to the Cain Committee that did not show the names of the contributors.?* A Cain

Committee representative emailed Garry Coulter and asked him to help identify the five
contributors.?* The Cain Committee later sent Coulter a spreadsheet that lists Victor, his wife,
and his children as contributors. According to this spreadsheet, the contributions by Victor’s
family were made with sequentially numbered checks.?® The Cain Committee ultimately

disclosed the contributor information set forth on the spreadsheet.

’° MUR 7005 Compl. at 10 (] 46). Coulter did not provide copies of any checks allegedly made out to him.
U Coulter Resp. (Feb. 18, 2016) (response filed solely by Coulter prior to the Victor Response). .

u Victor Resp., Garry Coulter Decl. { 3.

a It appears that all four of Victor’s children were at least 19 years old at the time of the contributions.

u Supplement at 4 (11 10, 13) (Jun;z 21, 2016). .

o The Supplement to the MUR 7056 Complaint contains copies of these emails. /d. at 5-7 (] 15-22).

* 1d. at 7 (Y22), Ex. E.
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In his original Complaint in MUR 7056, the Complainant alleged that Victor arranged for
the contribt'xtions' by his children in one of three possible ways.2” The Supplement to that
Complaint, however, specifically allegés that Victor instructed Larrinaga to withdraw $12,500
from one of Victor's Signature Bank accounts in Victor’s name, or in the name of one of the
businesses that he controlled, to cover the five checks that were generated to make contributions
to the Cain Committee.?

Each of the family members submittéd sworn declarations averring that, “The
unidentified payments were not paid to” them.?’ The Victor Respondents challenge the validity

of the Complaints and Supplement.3

c. Allegations that Victor Attempted to Make Other Contributions in
the Names of Others

Complainant alleges that Victor asked him and individuals working at a company with
which Victor did business to participate in the alleged reimbursement scheme, Complainant

alleges that Victor solicited him to be a “straw donor” shortly before the November 2011 Cain

n Compl. at 16 (4 16), MUR 7056.
28 Id: at 8 (§26). The Complamant maintains that he overheard Vlctor talkmg on the phone to Larrinaga in
early November 2011 about generating checks for the Cain Commitice fundralser 1d. at B (] 27).

»® See Victor Resp., Declaration of Jo-Ann Bruggemann.

% Victor Resp, to-Supplement (July 25, 2016). Respondents assert that the MUR 7005 ‘and MUR 7056

Complaints should be dismissed bccause.the source of the: inforimation contained in:the Compl’unts was. not-based on,
the Complainant’s personal knowledge, and he has noi idciitified.the source of hi§ information, /d. at2.
Respondlents rely ugon 11 C.F.R. §:111 4(d)(2). whichi requirés; that & complgunr ndennfy the.coniiplainani, be:sworn
and signed, ‘and that the- allegallons ina complaml “not baséd upon. personal knowls.dgc" Shiould identify’ the souree
of the infgrmation that “gives risc to the complaiitant’s bcllef in-the truth of such statements.” “This, the
Commission’s regulations.do not réquire that complamts ‘be.based solcly on personnl kivowigdge or:prohibit
-complaints: bnsed in information provided by third parties: On July 21, 2016, Victor filed:another response that also:
«lid. nor address the allcgation that.the checks for the Victor family: contribitians.weré scquenually numbered.:

V|ctor Resp to Supplcmem (July 27 2016) Respondcnls conlmued lo arguc lhm thc Complaml should be

personal knowledge of the bankmg mt‘ormatuon cited in- both Complamts
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fundraiser, but Complainant refused.?' The Commission has information that Victor also asked
individuals working at the company to contribute to various political candidates and promised
that he would reimburse them. This. infnnnation tends to corroborate the allegations of
completed nontributions in the names of others.
d. The Available Information Supports Finding Reason to Believe
that Victor and One of his Companies Made Contributions in the
Names of Others
The Act provides that a contribution includes “any gift, subscription, loan, advance, or
deposit of money or anything of value made by any person for the purpose of inﬂuencing any
election for Federal office.”? The term “person” for purposes of the Act and Commission
regulations includes pannerships, corporations, and “any other organization or group of
persons.”3 The Act prohibits corporations from making contributions to any federal candidate
or political committee and prohibitn corporate officers and directors from consenting to such
contributions. An LLC that elects to be treated as a corporation by the Internal Revenue
Service or an LLC with publicly traded shares shall be considered a corporation for contribution
purposes.’® A contribution from an LLC that elects to be treated as a partnership shall be

attributed to its mémbers in direct proportion to their shares of the profits, or by agreement of the

partners, subject to restrictions,? or, in the case of a single-member LLC, to its sole member.”’?

n . .S.upplement at 8 (] 28); MUR 7056 Compl. at 14 (§ 70). Neither the Manchin Committee nor the Cain

Committee disclosed any contribution from Complainant.
R 52 U.8.C. § 30101(8)(A).

3 Id. § 30101(L1); 11 C.F.R. § 100.10.

o 52 U.S.C. § 30118(a).

3 11 C.F.R. § 110.1(g)(3), (e)(1)-(2).

3. 1d. § 110.1(g)(2), (e)(1)-(2).



10
11
12
13
14
15
16

17

-accordmg, to-the FEC:contribiiter databiase,. Alexla Vlctor, Jo-Ann Bruggcm'mn and R
other-alleged €6ndaits- who'liave: made a'c i
'Vlctor (1s an. 18 year-old student) and Bruggemann conmbuted $6 000 and

MURs 7005 and 7056 (Adam H. Victor er al.)
Factual and Legal Analysis
Page 9 of 13

In the 2012 election cycle, the Act prohibited a person from making contributions to a candidafe
which, in the aggregate, exceeded $2,S_00 per election.3® The Act further provides that no persor;
shall make a contribution in the name of another or knowingly permit his name or her to be used
to effect such a contribution.*

The available information supports a reasonable inference that Victor and TGDS made
contributions in the names of others. Several of the alleged conduits acknowledge that they
received payrr;ents from Victor or his companies close in time to, and in the exact amounts of
their respective contributions. In addition, the sequentially numbered checks Victor’s family
members purporte.dly used to make contributions all came from an account Victor apparently
controlled, and those checks did not have the contributors’ names on them,

The alleged conduits offer a variety of explanations for the contemporaneous transfers of
funds they réceived in the same amounts as the contributions they made. Despite these
explanations, we find that there is a reasonable inference that the funds they received were to
reimburse their contributions.

Other than the contributions at issue here, a;most all of the alleged conduits have scant
contribution histories. Indeed, most of the alleged conduits have made no other contributions

besides their contributions to the Manchin and Cain Committees.*

n Id. § 110.1(g)(4).
3 Id. See 11 C.F.R. § 110.1(b)1).

i
» 52 U.S.C. § 30122, See also 11 C.F.R. § 110.4(b); United States v. O 'Donnell, 608 F.3d 546, 549, 553 (9th
Cir. 2010).

o Before his contributions iri 2011 and 2012, Gary Coujter'madé. gigh: :contibutions;
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As for Victor, only one paragraph of his 21-paragraph Declaration addresses the conduit
contribution allegation. Victor explains:

{t]o the best of This] knowledge the payments and/er checks alleged in the

complaints as being reimbursements-for the identified contiibutipns, were, with

respect tg Maérta Dani, Naha Yoshioka and Gary (sic] Coulter, as stated in their

declarations - strictly. for business; émplayee IR contributions;or personal

purposés, or with respect to the remaining individual resporidents, as stated'in

their declarations - were not made at all.*!
Victor does not specifically deny that he reimbursed the contributions; he merely relies on the
declarations of the alleged conduits. However, these conduits did not swear that they made
contributions with their own funds, nor did they expressly deny that Victor or one of his
businesses made contributions in their names. Instead, Harris, Yoshioka, and Dani swear that the
payments were for other purposes, such as travel reimbursements, dental expenses, IRA
contributions, and home furishings.*? However, it is improbable that all of these
activities had the same value, $2,500, and they all happened at about the same time. Victor’s
Declaration also does not specifically mention another alleged conduit, Randall Harris, among
the individuals whose reimbursements were “strictly for business,”*

Further, Garry Coulter and all of Victor’s family members signed sworn Declarations that

contain the same sentence: “unidentified payments and/or checks referenced in [the MUR 7005

the same committee. WV State Democratic Executive Committee 2010 Post-General Report at 11,12 (Dec. 2,
2010), available at http://docquery.fec.gov/pd/133/10992359133/10 992359133.pdf. And only Harris has made
another federal contribution since the alleged reimbursements: On June 26, 2014, he made a $250 contribution to the
Nick Rahall campaign. See Keep Nick Rahall in Congress Committee 2014 July Quarterly Report at 67 (July 15,
2014), available at http://docquery.fec.gov/pdf/686/14961621686/1496162168 6.pdf.

4 Victor Resp., Adam H. Victor Decl. { 7.
a2 Victor Resp., Harris Decl. § 2, Yoshioka Decl. { 3, Dani Decl. { 3.
” fd. [n contrast, the unsworn portion of the Victoi: Résponsé describes Hams s rgimbursemeit:as “strictly

for business” but omits such a description of Coulter's coritribution from.the group, Victor Resp. it 4.
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Complaint] were not paid to [Respondent].”* But these brief declarations supply no other facts,
except to verify that each declarant is a Respondent and to explain how they are related to Victo_r.
They do not explain why the Cain Committee needed help determining who made which
contribution or why the contribution checks associated with the Victor family members were
consecutively numbered. In fact, these Respondents do not even acknowledge they made
contributions. Indeed, the brief Declarations are not inconsistent with Victor simply paying for.
their contributions.

In summary, the available information, including the match between the amounts Victor
or his companies paid the contribl'xtors and the amount of their contributions, the timing of these
payments, the improbability that these events are coincidental, the sequential numbering of the
family contribution checks, the lack of information in the Respondents’ denials, and the paucity
of other contributions by the alleged conduits all support the conclusion that Victor or his
companies made contributions in the names of others.*

Accordingly, the Commission finds reason to believe that Adam H. Victor and TGDS
violated 52 U.S.C. §§ 30116(a) or 30118(a),* and 30122 by making excessive or prohibited

contributions in the names of others to the Manchin and Cain Committees.

“ Victor Resp., Coulter Decl. { 3;-see.Decldrationis of fo-Ann. Bruggemann Alexia Victor, Alia Victor; Jo-
Ayla Victor, and:Adam Victor, Jr. Coulter’s: Declaration attached to the joint Viétor Response i$ not néarly as:
specific as his-carlier unswom résporiseit the:MUR 7005 Complamt whlch he-filed-individually. n‘the earlier -
response, Coulter’ ‘explicitly deriies; pamcxpatmg in a straw donor scheme ‘and cldims all 6f the: ‘paymets? Te: recewed

were.for management consulting services. Coulter Resp. at 1-2.

a See, e.g, MUR 6234 (Arlén B. Cerid¢, Jr., et al’y (Com:msswn found reason t6 béliéve: rcspondent _
knowingly-and wnllfully violated the A&t by directing the assistant manager of d'bank to prepare:six-¢ashiers* checks
made payable to @ political committée and-listed the-names- and -addresses-of the™ remitters! along with the spcclf' c
amounts to appear on each check).

% We note that certain facts — such as the tax status of TGDS — are unclear. We intend to discover that
information during the proposed investigation.
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The Act also addresses violations of law that are knowing and willful.’ The knowing
and willful standard requires knowledge that one is violating the law.*® A violation of the Act is
considered knoWing and willful if the “acts were committed with f:ull knowledge of all the
relevant facts and a recognition that the action is prohibited by law.”* Evic-ience does not have
to show that the respondent had a knowledge of the specific statuté or regulation allegedly

violated, just that the respondent acted voluntarily and was aware that his conduct was unlawful,

. an inference of knowing and willful conduct may be drawn from the defendant’s scheme to

disguise the source of funds used in illegal activities.’® As there is information in the current
record that could be viewed as suggesting that Victor and/or his businesses engaged in knowing
and willful activity by making contributions in the name of another, an investigation is needed to
resolve this issue. |

B. Alleged Excessive Contribution in the form of a Below-Market Aifplane
Lease (MUR 7056)

The Complaint alleges that Transnational Management Systems LLC (“TNMS") and
Transnational Management Systems II, LLC (“TNMS II"), two LLCs of Adam H. Victor, leased .
an airplane to the Cain Committee at a reduced price_.s' According to the Complaint, Victor

owns Gulfstream jets through the two LLCs, and an outside firm, Pegasus Elite Aviation, Inc.

a See 52 U.S.C. §§ 30109(a)(5)(B) and 30109(d).

a8 Federal Election Commission v. John A. Dramesi for Congress Committee, 640 F, Supp. 985, 987 (D. N.J.
1986). .

49 122 Cong. Rec. 12, 197, 12,199 (May 3, 1976).

o United States v. Danielcyzk, 917 F. Supp. 2d 573 (E.D. Va2013).

3 MUR 7056 Compl. at 17 (f 80).
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(“Pegasus™), manages.the jets.> The Complaint alleges that, pursuant to an agreement between
the LLCs and Pegasus, the usual charter rate for use of the planes was $5, 000 pes hour plus fuel
and airport fees, but the Cain Committee was charged only $25,000 for ﬁve days, plus fuel and
airport fees, allegedly a 75% discount from the usual and normal charter cost.* In other words,
the Complainant alleges that the LL.Cs and Victor made in-kind ;:ontributions to the Cain
Committee worth $75,000.5¢ -

The available information suggests that the Cain Committee paid at least fair market
value to lease the plane owned by TNMS II. According to the available information, a customer
would ordinarily pay an hourly rate, and the typical charter rate at that time would have been
$5,000 per flight hour plus a $750 fuel surcharge. Under this calculation, the charge to Cain
would have been $171,925. However, there is information before the Commission that the Cain
Committee paid separately for landings and fuel; these items are usually rolled into the hourly
charg_e. Cain paid a daily rate of $5,000 for ten days, or $50,000, plus $112,350.15 in fuel costs,
and $60,000 in lan(iing fees for a total amount of $222,350.15. Thus, according to the available
information, Cain actually paid at least the normal and usual charge. A sworn declaration from a
certified senior aircraft appraiser supports this argument.

The available information, which includes a sworn declaration from an apparently expert
appraiser, appears to sufﬁciently refute Complainant’s allegation, and there is no contrary
information. Accordingly, the Commission finds finds no reason to believe that Adam H. Victor

or _Transnational Managément Systems II, LLC violated 52 U.S.C. §§ 30116(a) or 30118(a).

22 14 at6-7(§] 31-34).
S| Idat8, 12 (] 40-42, 58-60).
S [d at12-14 (7] 61-63, 66-68).
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Friends of Herman Cain and Mark J. Block MUR 7056
in his official capacity as treasurer
Herman Cain

L INTRODUCTION

Complainant alleges that Adam H. Victor and other businesses made an in-kind
contribution to Friends of Herman Cain and Mark J. Block in his official capacity as treasurer
(“Cain Committee”) and Herman Cain by leasing them a jet at a below-market price. Herman
Cain and the Cain Committee deny this allegation. As discussed in further detail below, based
on the available information, the Commission finds no reason to believe that the Cain Committee
or Herman Cain violated 52 U.S.C. §§ 30116(f) or 30118(a) by accepting the alleged excessive
or prohibited in-kind contribution.
Il FACTUAL AND LEGAL ANALYSIS

The Federal Election Campaign Act of 1971, as amended (the “Act™), prohibits
corporations from making contributions to any federal candidate or candidate committee, and
prohibits candidates and candidate committees from knowingly receiving such contributions.
52 U.S.é. § 30118(a). An LLC that elects to be treated as a corporation by the Intemal Revenue
Service or an LLC with p'ublicly traded shares shall be considered a corporation for contribution
purposes. 11 C.F.R. § 110.1(g)(3). A contribution from an LLC that elects to be treated as a
partnership shall be attributed to its members in direct proportion to their shares of the profits, or
by agreement of the partners, subject to restrictions or, in the case ofa single-member LLC, to its

sole member. 11 C.F.R. § 110.1(g)(2), (4). In the 2012 election cycle, the Act limited a person

from making contributions to a candidate and candidate committee which, in the aggregate,
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exceeded $2,500 per election, and the Act prohibits these recipients from knowingly accepting
contributions in excess of the limits, 52 U.S.C. §§ 30116(a)(1)(A), 30116(f); 11 C.F.R. "
§ 110.1(b)(1).

The Complaint alleges that Adam H. Victor and two of his LLCs, Transnational
Management Systems LLC (“TNMS”) and Transnational Management Systems II, LLC
(“TNMS II”), leased an airplane to the Cain Committee at a reduced price.! According to the
Complaint, Victor owns Gulfstream jets through the two LLCs, and an outside firm, Pegasus
Elite Aviation, Inc. (“Pegasus™), manages the jets.? Tht'T Complaint alleges that, pursuant to an
agreement between the LLCs and Pegasus, the usual charter rate for use of the planes was $5,000
per hour plus fue! and airport fees, but the Cain Committee was charged only $25,000 for five
days, plus fuel and airport fees, allegedly a 75% discount from the usual and normal charter
cost.? In other words, the Complainant alleges that Victor and the LLCs made in-kind
contributions to the Cain Committee worth $75,000, and the Cain Committee did not disclose
them.*

The available iﬁformation suggests that the Cain Committee paid at least fair market
value to lease the plane owned by TNMS II. According to the available information, a customer
would ordinarily pay an hourly rate, and the typical charter rate at that time would have been
$5,000 per flight hour plus a $750 fuel surcharge. Under this calculatio.n, the charge to Cain

would have been $171,925. The Cain Committee, however, paid separately for landings and

d MUR 7056 Compl. at 17 ({ 80).

2 Id. at 6-7 (11 31-34).

3 Id. at 8, 12 (1] 40-42, 58-60).

4 1d. at 12-14 (17 61-63, 66-68).
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fuel; these items are usually rolled into the hourly charge. Cain paid a daily rate of $5,000 for
ten days, or $50,000, pius $112,350.15 in fuel costs, and $60,000 in landing fees for a total
amount of $222,350,15.° Thus, according to the available information, Cain paid at least the
normal and usual charge. A sworn declaration from a certified senior aircraft appraiser supports
this argument, The Cain Committee does not dispute the terms of the lease, acknowledges that it
pﬁd the Pegasus invoices, and denies that it received any in-kind contributions.S

The available information appears to sufﬁcientl__y refute Complainant’s allegation.
Accordingly, the Commission finds no reason to believe that the Friends of Herman Cain or
Herman Cain violated 52 U.S.C, §§ 30116(f) or 30118(a) by accepting the alleged in-kind

contribution,

5 The two Pegasus invoices at issue in this matter reflect additional charges for flight attendants, catering,

charges, flight phone charges and airport fees. The Cain Committee’s 2011 Year-End Report discloses the payment
of the two invoices with a $596.98 discrepancy apparently reflecting the difference highlighted between the catering
estimate and the total catering charges due ($194,754.95 instead of $195,351.93). See Cain Committee Amended
2011 Year-End Report (Apr. 12, 2012) at 5043, 5078, available at http://docquery.
fec.gov/pdf/470/12970917470/12970917470.pdf. The Cain Committee paid Pegasus for further use of the airplane
on two more occasions: $181,103.31 on December 1, 2011; and $79,580 on December 6, 2011. Id. at 5105, 5125.
In sum, the Cain Committee paid Pegasus $516,108.01. See Cain Committee Resp. at 4.

s Cain Committee Resp. at 2-3 (Aug. 9, 2016).



e T 5 BN e LY S N

00~ O\ & WN) -~

0

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

FEDERAL ELECTION COMMISSION -
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Transnational Management Systems LLC MUR 7056

L INTRODUCTION

Complainant alleges that Transnational Manaéemcnt Systems LLC (“TNMS”) made an
in-kind contribution to Herman Cain and Friends of Herman Cain (“Cain Committee™) by
leasing them a jet at a below-market price. TNMS did not respond to the Complaint. As
discussed in further detail below, based on the available information, the Commission finds no
reason ;;o believe that Transnational Management Systems LLC violated the Federal Election
Campaign Act of 1971, as amended (the “Act”) in connection with the alleged in-kind
contribution.
I FACTUAL AND LEGAL ANALYSIS

The Complaint alleges that TNMS and Transnational Management Systems II, LLC
(“TNMS I1"), two LLCs of Adam H. Victor, leased an airplane to the Cain Committee at a
reduced price.! According to the Complaint, Victor owns Gulfstream jets through the two LLCs,
and an outside firm, Pegasus Elite Aviation, Inc. (“Pegasus”), manages the jets.2 The Complaint
alleges that, pursuant to an agreement between the LLCs and Pegasus, the usual charter rate for -
use of the planes was $5,000 per hour plus fuel and airport fees, but the Cain Committee was
charged only $25,000 for five days, plus fuel and airport fees, allegedly a 75% discount from the

usual and normal charter cost.> In other words, the Complainant alleges that the LLCs and

v MUR 7056 Compl. at 17 ( 80).
2 1d. at 6-7 (1] 31-34).

3 Id at8, 12 (4] 40-42, 58-60).
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Victor made in-kind contributions to the Cain Committee worth $75,000.* The available
information, however, indicates that the Cain Committee leased the plane owned by TNMS 11,
not TNMS. Because TNMS does not appear to have been involved in the airplane leasing at

issue, the Commission finds no reason to believe that TNMS violated-the Act.

. Id. at 12-14 ({] 61-63, 66-68).
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FEDERAL ELECTION COMMISSION
- FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Pegasus Elite Aviation, Inc. MUR 7056

L INTRODUCTION

Complainant alleges that Pegasus Elite Aviation, Inc. (“Pegasus”) made an in-kind -
contribution to Herman Cain and Friends of Herman Cain (“Cain Committee”) by leasing them a
jet at a below-market price. Pegasus denies this alle.gation. As discussed in further detail below,
based on the available information, the Commission finds no reason to believe that Pegasus
violated 52 U.S.C. § 30118(a) by making a prohibited contribution.
IL FACTUAL AND LEGALl ANALYSIS

The Federal Election Campaign Act of 1971, as amended, prohibits corporations from
making contributions to any federal candidate or candidate committee, 52 U.S.C. § 30118(a).

The Complaint alleges that Pegasus, Adam H. Victor and two of his LLCs, Transnational
Management Systems LLC (“TNMS”) and Tr_ansnational Management Systems II, LLC
(“TNMS 1I"), leased an airplane to the Cain Committee at a reduced price.! According to the
Complaint, Victor owns Gulfstream jets through the two LLCs, and Pegasus, an outside firm,
manages the jets.? The Complaini alleges that, pursuant to an agreement between the LLCs and
Pegasus, the usual charter rate for use of the planes was $5,000 per hour plus fuel and airport
fees, but the Cain Committee was charged only $25,000 for five days, plus fuel and airport fees,

alle_g_edly a 75% discount from the usual and normal charter cost.> In other words, the

' MUR 7056 CompL. at 17 (4 80).
2 1d-at 6-7 (§] 31-34), '
¥ 1d. at 8, 12 (Y] 40-42, 58-60).
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Complainant alleges that Pegasus and other entities made in-kind contributions to the Cain
Committee worth $75,000.*

Pegasué responds that the Cain Committee paid more than fair market value, not less, to
lease the plane owned by TNMS I1.> According to Pegasus, a customer would ordinarily pay an
hourly rate, and the typical charter rate at that time woﬂd have been $5,000 per flight hour plus a
$750 ﬁx;l surcharge.6 Under this calculation, the charge to Cain would have been $171,925.7
The Cain Committee, however, paid separately for landings and fuel; these items are usually
rolled into the hourly charge.? Cain paid a daily rate of $5,000 for ten days, or $50,000, plus
$112,350.15 in fuel costs, and $60,600 in landing fees for a total amount of $222,350.15.% Thus,
according to Pegasus, Cain actually paid substantially more than the normal and usual charge.'®

A sworn declaration from a certified senior aircraft appraiser supports this argument.

4 Id. at 12-14 (1 61-63, 66-68).

5 Pegasus Resp. at 1, 6-8 (May 31, 2016). Pegasus is currently involved in a lawsuit with Victor. See
TransNational Management Systems, LLC et al, v. Pegasus Elite Aviation. Inc. Ca. Spr. Ct,, L.A. County, N.W,
Dist., Case No. LC100724, The lawsuit is unrelated to the airplane service provided to the Cain Committee.

6 Pegasus Resp. at 5.

? Id at6.

8 1d. at 7. Pegasus provided the invoices that the Cain Committee in fact paid for the flight services at issue,
which reflect the $5,000 daily charge. /d. Ex. 5.

s The two Pegasus invoices at issue in this matter reflect additional charges for flight attendants, catering,
chiarges, flight phone charges and.airport fees,. See. Pegasus Resp., Ex.’5; ‘The Cain Commiftee!s:2011 Ygar-End
Report discloses the payment of the. two invoices W|th 2'$596:98 discrepan€y appaténtly: reﬂectmg the: dlﬁ‘crence
highlighted bctween the catering estimate and thé fotal’ ‘cateringichargesidug ($l94 754.95 ingtead of’ $195 35): 93),-
See Cain Commmee Amended 2011 Year-Bnd Report:(Api. 12, 2012)at 5043,.5078,. available at http'lldocq
fec.gov/pdf/470/12970917470/12970917470: pdf Pégasus'Resp., Ex:. 5. The: Cam Commltteexpmd Pe gasusfor
further use ofthé airplarie on two maré occasions: $181,103.31 on ‘December 1,201 15 and.$79; 580 on: Becembel 6,
2011. Id. at 5105, 5125. In sum, the Cain Committee paid Pegasus $516,108. 01

10 Pegasus Resp. at 7.
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Pegasus’s Response and the other available information appear to sufficiently refute
Complainant’s allegation. Accordingly, the Commission finds no reason to believe that Pegasus
Elite Aviation, Inc. violated 52 U.S.C. § 30118(a) by making a prohibited in-kind contribution in

connection with the aircraft lease to the Cain Committee.
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In the matters of )
)
Adam H. Victor )
TransGas Development Systems, LLC ) MURs 7005 andFR56 OF GENERAL
) Laiat ‘I'—'.
CONCILIATION AGREEMENT

These matters were initiated by signed, sworn, and notarized complaints by Tyler
Erdman. The Commission found reason to believe that Adam H. Victor and TransGas
Development Systems, LLC (“Respondents”) violated 52 U.S.C. §§ 30116(a) and 30122 by
making excessive contributions and- contributions in the name of another.

NOW, THEREFORE, the Commission and the Respondents, having paiticipated in

informal methods of conciliation, prior to a finding of probable cause to believe, do hereby agree

as follows: i

L The Commission has jurisdiction over the Respondents and the subject matter of
this proceeding, and this agreement has the effect of an agreement entered pursuant to 52 U.S.C.
§ 30109(a)(4)(AX(1).

I1. Respondents have had a reasonable opportunity te demonstrate that no action

should be taken in this matter.

III.  Respondent enters voluntarily into this agreement with the Cor_f‘gmission.
IV.  The pertinent facts in this matter are as follows:

1. Adam H. Victor is the sole member of TransGas Development Systems,
LLC (“TGDS™), a single-member LLC that is not treated as a corporation by the Internal

Revenue Service.

C\Mieardnuillard\Narumente\FF(. Mattars\Adam Victor - MUR
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2, On March 29, 2011, Victor contributed the maximum allowable amount to
Manchin for West Virginia (“Manchin Committee”) for both the 2012 Primary and General
Elections, that is, $2,500 per election. The Manchin Committee is the principal campaign

committee of Joe Manchin,

3. Victor instructed Randall Harris, a business associate, to contribute $2,500
to the Manchin Committee, with the express understanding that Victor would reimburse him for
making that contribution. Harris v.vrote_a $2,500 personal check payable to the Manchin
Committee, which disclosed receiving the contribution on December 30, 2011, At Victor’s
direction, Harris's contribution to the Manchin Committee was reimbursed by a $2,500 check
payable to Harris, drawn on the bank account of TGDS and dated December 29, 2011.

4, Around the time of the November 11,2011, fundraising event in New
York City supporting then-Presidential candidate Herman Cain, Victor contributed the maximum
allowable amount of $2,500 to Friends c;f Herman-Cain, Inc. (“Cain Committee™) for the 2012
Republican Primary Election. The Cain Committee is the principal campaign committee of
Herman Cain. The Cain Committee disclosed its receipt of this contribution on January 17,
2012.

5. Around the time of the November 11 , 2011, Herman-Cain fundraiser,
Victor instructed his employ.ee Marta Dani to contribute $2,500 to the Cain Committee with the
express understanding that Victor would reimburse her for making the contribution. Dani wrote
a $2,500 personal check payable to the Cain Committee, which disclosed receiving the
contribution on November 9,2011. At Victor's direction, Dani’s contribution to the Cain
Committee was reimbursed by a $5,000 check payable to Dani, drawn on the bank account of

TGDS and dated on or about November 9,2011.

C:\Users\gwlifard\Documents\FEC Matters\Adam Victor - MUR
7005\0raft Conciliation Agreement.docx
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6. Around the time of the November 11,2011, Herman Cain fdndraiser,
Victor instructed his employee Nana Y oshioka to contribute $2,500 to the Cain Committee with
the express understanding that Victor would reimburse her for making the contribution.
Yoshioka wrote a $2,500 personal check payable to the Cain Committee, which disclosed
receiving the contribution on January 17,2012. At Victor’s direction, Yoshioka’s contribution to
the Cain Committee was reimbursed by a $2,500 check payable to Yosh_ioka, drawn on the bank
account of TGDS and dated November 9,2011.

7. Around the time of the November 11,2011, Herman Cain fundraiser,
Victor used funds in the Adam Victor Grantor Trust, of which Victor is the sole beneficiary and
trustee, to purchase five bank checks from Signature Bank numbered [ 11004934 through
111004938, each in the amount of $2,500. After Victor presented the five checks to the Cain
Committee, a representative of that committee subsequently sought clarification as to the identity
of the five contributors. Victor had a representative inform the Cain Committee that the
contributors were his wife and his four children, and each contribution was in the amount of
$2,500. Victor's wife and four children did not provide the funds to make these contributions.
The Cain Committee; disclosed the receipt of these contributions in the names of Victor's wife
and four children on January 17,2012. |

V.  The pertirient law in this matter is as follows:

l. Under the Federal Election Campaign Act of 1971, as amended (“the
Act”), an individual may not make a contribution to a candidate with respect fo any election in
excess of the limits at 52 U.S.C. § 30116(a)(1)(A), which were $2,500 per election during the
2012 election cycle. The contribution limits are applied separately with respect to each election.

See 52 U.S.C. § 301 16(a)(6).

C:\Users\gwlilard\Documents\FEC Matters\Adam Victor - MUR
7005\0raft Concillation Agreement.docx
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-2, A contribution by an LLC with a single natural person member that does
not elect to be treated as a corporation by the Internal Revenue éervice pursuant to 26 CFR.
§ 301.7701-3 shall be attributed only to that single member. See“ 11 C.F.R.§ 110.1(g)4).

3. The Act further provides that no person shall make a contribution in the
name of another person. 52 US.C.§30122; 11 CFR.§ | 10.4(6)(1)(i).

4. A violation of the Act is knowing and willful if the “acts were committed
with full knowledge of all the relevant facts and a recognition that the action in prohibited by
law.”

VI. | Respondents admit to the following violations of the Act:
1. Adam H. Victor knowingly and willfully violated 52 U.S.C. § 30116(a) by
rriaking excessive contributions.

2. Respondents knowingly and willfully violated 52 U.S.C. § 30122 by
making contributions in the name of another person.

VIL. Respondents- will také the following actions:
L. Respondents will pay a civil penalty to the Federal Ele:ction Commission
in the amount of Sixty-Five Thousand Dollar.s ($65,000), pursuant to 52 U.S.C.
§ 30109(a)(5)(B). The civil penalty will be paid as follows:
| a. A payment of Thirty Five Thousand Dbllars ($35,000) is due no
more than thirty (30) days from the date this Agreement becomes
effective; |
b. Thereafter, four consecutive monthly installment payments of

Seven Thousand Five Hundred Dollars ($7,500) each;

C:\Users\gwillard\Documents\FEC Matters\Adam Victor - MUR
7005\0raft Conciliation Agreement.doex
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c.  Each such instaliment shall be paid within thirty (30) days of the
due date of the previous instaliment;
d. In the event that any installment payment is not received by the
Commission by the fifth day after which it becomes due,-the
Commission may, at its discretion, accelerate the remaining
payments and cause the entire amount to become due upon ten
days written notice to the Respondents. Failure by the
Commission to accelerate the payments with regard to any overdue
installment shall not be construed as a waiver of its right to do so
with regard to future overdue installments.
2. Respondents will cease and desist from violating 52 U.S.C. §§ 30116(a)
and 30122, |
3. Respondents waive any rights he may have to a refund of any of the illegal
contributions discussed in this agreement. Respondents shall also seek disgorgement of all such
contributions from all recipient candidates and committees to the U.S. Treasury.
VIIL The; Commission, on request of anyone filing a complaint under 52 U.S.C.
§ 30109(a)(1) concerning the matters at issue _herein or on its own motion, may review
compliance with this agreement. If the Commission believes that this agreement or any
requirement thereof has been violated, it may institute a civil action for relief in the Uniged State§
District Court for the District of Columbia.
IX.  This agreement shall become effective as of the date that all parties hereto have

executed the same and the Commission has approved the entire agreement.

C:\Users\gwiliard\Documents\FEC Matters\Adam Victar - MUR
7005\0raft Conciliation Agreement.docx
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X. Pespondents shall have no more tn4n 30 days from the date this agrezament
becomes <ffective to ccmply with 2nd implement :he reqiiremen’s contained in this agreement
and to so notity the Commission.

XI.  This conciliation agreement sonstitates the entire agreemert Hetween the parties
on the matters raised herein, and no other statement, promise, or agreem2nt, either written or
oral, mzde by either party or by zg:nts o. eith~ party. *hat is 2ct contairicd within this written

agreement shall be enforceable.

FCR THE COMMISSION:

Kathleen M. Guith o T

Associatz Genercl Counzel
for Enforcement

EY.

FOR T {E RESPONDENTS:

“Cld mH Vlcto

PN UIrnest musillardl Nasimantel EEF Rattarel Adam Virtnr - MIIR



